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EMPLOYMENT AND TRAINING
ADMINISTRATION AIMS=all bat Coverage of Apprenticeship
Bureau ot Apprenticeship Under the Age Discrimination
and Training in Employment Act
(ADEA)

Washington D. C. 20210

Symbols: CH/NK Action:

PURPOSE: To advise all bureau Staff of the recission of the section of the Equal Employment Opportuninn
Commission (EEOC) regulation of the above subject Act that excludes apprenticeship, and the addition of a section
that will subject all apprenticeship programs to the prohibitions of the Act unless otherwise specifically exempted.

INFORMATION: This regulatory change takes effect on May 8. 1996.
't was published in the Federal Register /Vol. 61, No. 68
Monday, April 8, 1996 on pages 15374-15378.

The BAT Senior Leadership Team (SLT), in conjunction with the BAT Diversity Team, will be preparing a
policy/action circular which will be issued in the near future.

NOTE: This Bulletin is being sent via AIMS E-mail. Copies should be provided to SAC partners.



EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
29 CFR Part 1625
Coverage of Apprenticeship Program Under the Age Discrimination In Employment Act (ADEA)

AGENCY .- Equal Employment Opportunity Commission.
ACTION: Final rule.

SUMMARY: On July 3, 1995 pursuant to Executive Orders 12067 and 12868, the Commission approved for inter-agency
coordination and subsequent review by the Office of Management and Budget (OMB) a Notice of proposed Rulemaking that
would rescind the current apprenticeship regulation (29 CFR. § 1625.13) and replace it with a legislative regulation providing
that apprenticeship programs are subject to the ADEA. The Commission then published the NPRM in the Federal Register for
public comment on October 3, 1995. See 60 FR 51762 (Oct. 3, 1995). Based on a careful analysis of the comments received in
response to the NPRM, a reassessment of the statutory language and legislative history of the ADEA, a review of case law and
related statutes, and a thorough examination of the history of apprenticeship programs, the Commission has determined that a
rule covering apprenticeship programs will better advance the ADEA’s objectives of promoting the employment of older persons
based on their ability rather than age and prohibiting arbitrary age discrimination in employment Therefore, pursuant to sec. 9
of the ADEA, 29 USC 628, the Commission is removing sec. 1625.13 from its Interpretive Regulations, found in 29 CFR. Part
1625 and is adding in Part 1625, a new sec. 1625.21 under Subpart B - Substantive Regulations. The new sec. 1625.21 will
subject all apprenticeship programs to the prohibitions of the Ac t unless otherwise specifically exempted under sec.9.29 USC
628. in accordance with the procedures set forth in 29 CFR 1627.15 or if excepted under section 4(f)(1) of the ADEA. 29 USC
623(H(1).

Copies of this final rule are available in the following alternate formats: large computer disk, and audio tape. Copies may be
obtained from the Office of Equal Employment Opportunity by calling (202) 663-4395 (voice) or (202) 663-4399 (TDD).

EFFECTIVE DATE: This rule takes effect on May 8. 1996.

FOR FURTHER INFORMATION CONTACT:

Joseph N. Cleary, Assistant Legal Counsel or James E. Cooks, Senior
Attorney Advisor, (202) 663-4690 (voice), (202) 653-7026 (TDD)

SUPPLEMENTARY INFORMATION.
Historical Background.

The Department of Labor (DOL) was initially given jurisdiction over the enforcement of the ADEA. In 1969, DOL published
an interpretation that excluded apprenticeship programs from the ADEA. See 34 Fed. Reg. 323 January 9, 1969). The rationale
given by DOL for the "no-coverage" position was the apprenticeship programs had been traditionally limited to youths under a
specified age in recognition of apprenticeship as an extension of the educational process.

The Commission assumed responsibility for enforcing the ADEA, pursuant to Reorganization Plan No. | of 1978. See 45 Fed.
Reg. 19807 (May 9, 1978). In June of 1979, the Commission published a notice in the Federal Register advising the public that
all DOL interpretive guidelines on the ADEA would remain in effect until such time as the Commission could issue its own
guidelines. See 44 Fed. Reg. 37974 (June 29,1979). In November of 1979, the Commission published its own proposed ADEA
Guidelines, but did not include a proposal on the apprenticeship issue. See 44 Fed. 68858 (Nov. 30, 1979).

On September 23, 1980, the Commission preliminarily approved a proposed recission of the DOL position on apprenticeship
and voted to replace it with a legislative rule providing for coverage of apprenticeship programs. The Commission then
published for comment a proposed legislative rule stating that age limitations in apprenticeship programs would be unlawful
under the ADEA unless justified as a bona fide occupational qualification (BFOQ) or specifically exempted by the Commission
under sec. 9 of the Act. See 45 Fed. Reg. 64212 (Sept. 29, 1980).

After considering the public comments submitted in response to this proposal, the Commission declined to adopt it by a vote of
2-2. It then republished the DOL interpretive rule as part of its final ADEA interpretations. See 46 Fed. Reg. 47726 (Sept.
29.1981).



In August of 1983, a United States District Court in New York reviewed the Commission’s position on the applicability of the
ADEA to apprenticeship programs in Quinn v. New York State Electric and Gas Corp., 569 F. Suppl 655 (1983). The Quinn
court inter alia. found the interpretation invalid because it was not supported by “the language. purpose, and legislative history of
the ADEA.™ Quinn, 569 F. Supp. at 664. The Commission, however, was not party in this case, and the court’s decision did not
require that the Agency take any action regarding its apprenticeship interpretation.

[n 1984 the Commission revisited the issue. expressing serious concern about the interpretation. Prompted by this concern, the
Commission voted 4 - 0 to send a proposal to the Office of Management and Budget (OMB) that would rescind the
apprenticeship interpretation and replace it with a legislative rule covering apprenticeship programs under the Act. However, the
proposal was never published in the Federal Register for public comment. On July 30, 1987, the Commission voted 3 - | to
terminate the proposed regulatory action and affirmatively approved the interpretation excluding apprenticeship programs. See
32 Fed. Reg. 33809 (Sept. 8, 1987).

[n 1995, a lawsuit was filed against the Commission challenging the interpretation as an arbitrary and capricious agency action
within the meaning of the Administrative Procedure Act. 5 U.S.C. 551 et seq. The Commission has taken the position that its
prior actions with respect to the difficult issue of the proper relationship between the ADEA and apprenticeship programs were
reasonable, deliberate, and taken in good faith. The Commission has rejected any claim that it acted in a manner that is arbitrary
and capricious or otherwise inconsistent with law.

The Commission also determined., however. that neither the ADEA, nor its legislative history required the existing position or
prohibited the adoption of a new rule - both are silent on the issue. Therefore, because of changing circumstances in the
workforce and structural changes in the workplace, the Commission decided to propose for comment a new legisiative rule
covering apprenticeship programs under the ADEA. See 60 FR 51762 (Oct. 3, 1995). The Commission took the position that
this action was necessary to insure the most appropriate policy in light of present circumstances in the country which affect both
employers and employees.

Public Comment
A. Introduction

Through the Notice of Proposed Rulemaking, the Commission sought to examine various factors which contribute to many of
the problems facing older workers, applicants for employment generally and employers. The Commission submitted a series of
questions for public consideration which it deemed vital to its assessment of whether apprenticeship programs should be covered
under the ADEA. Members of the public were given a 60 day period within which to comment, and the Commission has
carefully studied the viewpoints of the commenters.

The comments received represented the views of employers, labor organizations, state and local government agencies, a legal
services organization, and advocacy groups for older workers, women. and minorities. A clear majority of commenters,
representing the interests of large constituencies, favor rescinding the current interpretation and promulgating the proposed rule.
However, a large-industry membership organization was among the commenters who favor retaining the current interpretation.
The discussion which follows is a question-by-question analysis of the comments received.

B. Analysis of Comments
I. The EEOC’s Authority to Issue the New Rule

Commenters supporting the proposed rule argue that the ADEA is a remedial civil rights statue and as such its coverage should
be interpreted broadly by the Commission with exceptions narrowly construed. They believe that the existing rule exceeded the
authority of the Commission as well as the Department of Labor. They believe that the Commission has full authority to
promulgate a new regulatory position coverage of apprenticeship programs.

On the other hand, one commenter favoring retention of the current position states that Congress never intended to cover
apprenticeship programs under the ADEA. and that the Commission is without authority to change its existing interpretation on
coverage of apprenticeship programs. This commenters cites to statements by individual legislators to the effect that only
"qualified” older workers were covered by the Act. arguing that this supports the view that apprentices are excluded from
coverage. [t notes that the present interpretation has gone unchallenged by Congress in the over 26 it has been in existence.



The commenter draws an inference in support of its position from the fact that Congress omitted from the ADEA explicit
language covering apprenticeship programs eve n though it had included such specific language in Title VII of the Civil Rights
Act of 1964. as amended.- See 42 U.S.C. 2000e-2 (d).

The Commission certainly agrees that it would not have authority to promulgate this rule, if it were clear from the statue or its
legislative history that Congress exempted apprenticeship programs from the ADEA. In the Commission’s view, however,
nothing in the statue or its legislative history prevents it from exercising its broad sec. 9 of the Act, 29U.S.C. 628, and
promulgating a rule covering apprenticeship programs.

The ADEA is a remedial statue which should be broadly construed. The statue and its history are silent regarding apprenticeship
programs and neither compel nor preclude their coverage. The references in the legislative history to “*qualified older workers™
are properly construed to mean only that emplovers could reject applicants for apprenticeship programs who ere not “qualified”
for admission. The omission by Congress of specific language covering apprenticeship programs is not dispositive because the
Act plainly covers emplovers and unions. Either separately or in combination these entities sponsor virtually all apprenticeship
programs. Thus, Congress had no need to address apprenticeship programs explicitly.

Morever, the mere fact of the longevity of the previous interpretation is not a bar to change. Indeed, an agency has a continuing
obligation to insure that its enforcement positions are correct, which includes reevaluating them if necessary. An,
“(a)administrative agency concerned with furtherance of the public interest is not bound to rigid adherence to its prior rulings.”
A contrary view would lock an agency into a prior regulatory position even when the position is later determined by the agency
to be unwise as a matter of policy or legally incorrect.

Thus. the Commission concludes that it has authority o promulgate this rule. The existence of its prior position excluding
apprenticeship programs from the ADEA does not act as a bar to changing that position pursuant to its regulatory authority under
sc. 9 or the ADEA. 29 U.S.C. 628. At the same time, however, the Commission reaffirms its view that such position was
reasonable, deliberate and taken in good faith.

2. The EEOC's Ability To Establish sec. 9 Exemptions To Meet Legitimate Needs for Age Limits

All commenters who address this issue are in agreement that the Commission possesses the authority under section 9 of the Act.
29 U.S.628, to grant exemptions from coverage for .apprenticeship programs when such action is necessary and proper in the
public interest. Commenters favoring a change in the interpretation emphasize that if' there are apprenticeship programs with
special needs for age limitations, the Commission has the flexibility to provide them with relief under sec. 9. Commenters with
this point of view argue that the Commission’s authority to be responsive to specific requests .for relief from the Act when
required in the public interest is a compelling reason to change the existing blanket exclusion of apprenticeship programs.

A commenter opposed to adoption of the new rule states that if a new position is implemented, the EEOC should adopt
guidelines which set forth in detail the standards that must be met to establish an exemption under sec. 9, or a bona fide
occupational qualification (BFOQ) under sec. 4(f)(1) of the ADEA, 29 U.S.C. 623 (f)(1). The commenter- argues that these
guidelines “should clarify if and to what extent economic factors will be given weight in establishing an exemption or BFOQ.

The Commission agrees with the commenters that it possesses authority to recognize and accommodate the needs of individual
apprenticeship programs that may have a need for age limitations if to do so is necessary and proper in the public interest. The
Commission also agrees with those who argue that the existence of this authority, which can be used on a case-by-case basis,
calls into question the need for the existing interpretation with its sweeping reach.

The Commission does not believe that there is a need to develop guidance on the sec. 9 Exemption process or the BFOQ
exemption in advance of taking action on the apprenticeship. The Commission has regulatory guidance in place on both topics.
See 29 C.F.R. 1625.6 (BFOQ) and 1627.15 (Administrative Exemptions). There is also substantial case law on the BFOQ topic.
However. the Commission will closely monitor requests for exemptions and will revisit the need for further guidance as

appropriate.



3. What Impact Will a Change in the Interpretation Have on Displaced Older Workers?

A legal services organization favoring the new rule presented data showing that "over the past twenty years dislocations in the
American economy have required millions of American workers to look for new jobs,"often resulting in unemployment and -
underemployment. Numerous commenters note that such dislocations have had a particularly harsh impact on mid-life and
older workers, and one commenter points to language in the Act recognizing that older workers are ““especially disadvantaged in
their efforts t regain employment when displace from jobs.” 29 U.S.C. 621(a)(1). The proponents of changing the interpretation
cite employer downsizing at a time of shrinking opportunities for new employment as a “compelling reason’ for adoption of the
proposed rule.

Proponents of the proposed rule also argue that lifting age restrictions would provide employers with a larger pool of qualified
and talented employvees. One set of comments offered by a state government agency points out the tremendous potential of older
workers as a valuable resource for the nation's emplovers' that can and should be utilized. A number of proponents reason that
"downsizing, changing technologies. and now growth industries all have created a demand for workers with more advanced
technical skills who can adapt quickly to changing employer needs.” Many believe "that workers who can acquire these, skills -
will be well positioned to take advantage of the best job opportunities™ and that older persons are needed to fill the void for
employers.

None of the opposition Commenters argue that older workers would not benefit by the removal of age limitations from
apprenticeship programs. Rather, commenters opposed to adoption of the proposed rule contend that there are ample
government-sponsored training programs to assist older workers and that apprenticeship programs should not be competled to
include them.

The Commission believes that eliminating age barriers in apprenticeship programs will clearly benefit older workers. As noted
above, even opposition commenters do not argue to the contrary. The Commission also believes that employers will benefit
from an enhanced pool of qualified workers.

The comments make clear that large numbers of older workers have been laid off. Once laid off, older workers experience
sarticular problems in finding new employment. In addition to negative stereotypical assumptions a out older workers that
make it difficult for them to find now employment. changing technology has left many older workers without the necessary skills
to reenter the workforce. The Commission believes that apprenticeship programs can play an important role in providing the
training necessary to overcome these barriers to reemployment.

Employers would also benefit from an enhanced pool of qualified persons to fill their needs. Demographic data demonstrates
that older workers comprise a substantial proportion of the potential workforce. There may not be a sufficient number of
younger persons to meet the needs of America’s employers. Older workers can be trained just as readily as younger ones to
handle emerging technologies.

4. What Impact Will Change in-the Interpretation Have on Employers and Future Sponsorship of apprenticeship
Programs? ) ) .

Opponents of changing the apprenticeship interpretation argue that a change would make it more difficult for program sponsors
to recoup their investments. They claim that older apprentices do not remain with a particular employer, or in the workforce, as
long as younger ones and that older persons are less likely to complete an apprenticeship program. They argue that sponsors of
programs who see a diminishing return on investment will discontinue the programs and turn to recruitment to fill staffing needs.
Opponents express the view that changing the interpretation would lead to the unintended consequence of fewer apprenticeship
opportunities for all person.

Supporters of the proposed rule maintain that there is no evidence to comments support the position, which has been previously
taken by the Commission, that, in fact. apprenticeship programs have both employment and education components. However.
the Commission is also of the view that the employment and education aspects of apprenticeship programs am so inextricably
interwoven as to mandate coverage under the Act. As most of the commenters who address this question note, the indicia of an
emplover/emplovee relationship are almost always present. For example. apprentices frequently perform functions for the
:mplover that the employer would otherwise have to pay someone else to perform: apprentices are always or almost always paid
a wage: many apprenticeship programs seek certification from DOL that permits them to pay apprentices less than the prevailing
rate for journeymen employees on certain jobs.



Findings

After careful review of the available data, including the comments discussed above, the EEOC has determined that employers
and employees alike will be better served by an interpretation of the ADEA which covers apprenticeship programs. Therefore,
the Commission is rescinding its current interpretation and issuing a new rule as set forth below.

Executive Order 12866, Regulatory Planning and Review

The Equal Employment Opportunity Commission has determined under Executive Order 12866 that this rule is a significant
regulatory action, however. it will not have an annual effect on the economy of $100 million or more or adversely affect in a
material way the economy, a sector of the economy, productivity; competition, jobs, (the environment, public health or safety, or
state, or local or tribal governments or communities. The rule will not create a serious inconsistency or otherwise interfere with
an action taken or planned by another agency.

The rule does not contain any information collection or record keeping requirements as defined in the Paperwork Reduction
Act of 1980 (Pub. L. 96-.11). Similarly, the Commission certifies under S U.S.C. 605(b), enacted

by the Regulatory Flexibility Act (Pub. L. 96-354). that this rule will not result in a significant economic impact on a substantial
number of small entities. For this reason, a regulatory flexibility analysis is not required.

In addition. in accordance with Executive Order 1206, the Commission has solicited the views of affected Federal agencies.

The Final rule appeals below,

List of Subjects in 29 CFR Part 1625

Advertising, Age, Employee opportunity, Retirement.
Signed at Washington, DC this 2™ day of April 1996.
Gilbert F. Casellas,

Chairman.

Adoption of the Amendment
Accordingly, chapter XIV of title 29 of the code of Federal Regulations is &mended as follows:

PART 1625-AGE DISCRIMINATION IN EMPLOYMENT ACT
1. The authority citation for part 1625 continues to read as follows:

Authority: 81 Stat. 602; 29 U.S.C. 621.5 U.S.C. 301, Secretary’s Order No. 10-68; Secretary’s Order No. 11-68; sec. 12, 29
U.S.C. 631, Pub. L. 99-592,100 Stat- 3342; sec. 2, Reorg. Plan No. | of 1978. 43 FR 19807.

1625.13 (Removed)
2. InPart 1625, 1625.1321 is removed. .

Subpart B-Substantive Regulations ) . '
3. InPart 1625, § 1625.21 is-added to Subpart B-Substantive Regulations to read as follows:
1625.21 Apprenticeship programs

All apprenticeship programs including those apprenticeship program created or maintained by joint labor-management
organizations, are subject to the prohibitions of sec. 4 of the Age Discrimination in Employment Act of 1967, as amended, 29
U.S.C. 623. Age limitations in apprenticeship programs are valid only if excepted under sec. 4(f)(1) of the Act, 29 U.S.C.
623(f)(1), or exempted by the Commission under sec. 9 of the Act, 29 U.S.C. 628, in accordance with the procedures set forth in
29 CFR 1627.15

(FR Doc.96-8513 Filed 4-5-96: 8:45 am)

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation and Enforcement
30 CFR Pant 914
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U.S.DEPARTMENT OF LABOR Distribution: Subiject: Code: 446
EMPLOYMENT AND TRAINING
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PURPOSE: The purpose of this Circular 1s to advise all Bureau staff
of the new regulatory requirements of the ADEA as 1t pertains to
apprenticeship.

BACKGROUND: Apprenticeship programs have not been covered under the

Age Discrimination in Employment Act (Section 1625.13 of Title 29 CFR
Part 1625) in the past. Periodically, since 1969, this "no-coverage"
position has been challenged by various interest groups; however, no

changes were made to the regulations governing ADEA.

As a result of the changing working environment which affects both
employers and employees, the Equal Employment Opportunity Commission
(EEOC) recently rescinded Section 1625.13 of Title 29 CFR Part 1625.
At the same time, Section 1625.21, Apprenticeship Programs, was added
to Subpart B, Title 29 CFR Part 1625, to read as follows:

'§ 1625.21 Apprenticeship programs.

All apprenticeship programs, including those apprenticeship
programs created or maintained by joint labor-management organiza-
tions, are subject to the prohibitions of sec. 4 of the Age
Discrimination in Employment Act of 1967, as amended, 29 U.S.C. 623.
Age limitations in apprenticeship programs are valid only if
excepted under sec. 4(f) (1) of the Act, 29 U.S.C. 623(f) (1), or
exempted by the Commission under sec. 9 of the Act, 29 U.S.C. 628,
in accordance with the procedures set forth in 29 CFR 1627.15.'

This regulatory change took effect on May 8, 1996.

ACTION: All registered apprenticeship Program Sponsors shall be
notified in writing of this regulatory change within 30 days from the
date of this Circular. The attached letter will be sent to the
Program Sponsors, along with a list of the EEOC Field Offices for
each Region. Only the Field Offices for Program Sponsors in a
specific Region should be included with the letter.

This Circular is effective immediately.

Attachments




Dear Program Sponsor:

The purpose of this letter is to advise you of the new regulatory
requirements of the Age Discrimination in Employment Act (ADEA)
which impacts registered apprenticeship programs.

Apprenticeship programs had not been covered under the ADEA. Title
29 CFR Part 1625, Section 1625.13 stated that age limitations for
entry into bona fide apprenticeship programs were not intended to
be affected by the Act.

As a result of the changing working environment which affects both
employers and employees, the Equal Employment Opportunity
Commission (EEOC) recently rescinded Section 1625.13 and added
Subpart B, Title 29 CFR Part 1625, effective May 8, 1996, which

reads as follows:

'§1625.21 Apprenticeship Programs

All apprenticeship programs, including those
apprenticeship programs created or maintained by joint
labor-management organizations, are subject to the
prohibition of sec. 4 of the Age Discrimination in
Employment Act of 1967, as amended, 29 U.S.C. 623. Age
limitations in apprenticeship programs are valid only if
excepted under sec. 4 (f) (1) of the Act, 29 U.S5.C. 623
(f) (1), or exempted by the Commission under sec. 9 of the
Act, 29 U.S.C. 628, in accordance with the procedures set
forth in 29 CFR 1627.15."

If your program currently has registered minimum qualifications
which contain an upper age limit, we advise you to submit a
revision to the registration agency eliminating the upper age
limit.

The address and phone number of the nearest EEOC Office are
enclosed if you wish to contact them for additional information
and/or clarification regarding the reqgulation change.

Sincerely,

State Director/ATR

Enclosure



