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ProcurementProcurement

••
 

Process to obtain goods and servicesProcess to obtain goods and services
••

 
29 CFR 97.3629 CFR 97.36
––

 
States & other governmental granteesStates & other governmental grantees

••
 

29 CFR 95.4029 CFR 95.40--4848
––

 
Nonprofits, commercials, higher education,  & Nonprofits, commercials, higher education,  & 
hospitalshospitals

••
 

Applies to grantees and subgranteesApplies to grantees and subgrantees
••

 
Full & open competitionFull & open competition
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Procurement is a process used to obtain the goods and services used in all ETA-funded programs.  The administrative rules contain the specific requirements for procurement that must be followed by organizations in acquiring these goods and services.  These standards are found at 29 CFR 97.36 for States and other governmental grantees, and 95.40-48 for non-governmental grantees such as nonprofit organizations. These standards apply to all organizations of a particular type, for example, local governments, regardless of whether they are prime recipients or subrecipients.  The procurement process seeks to maximize value, which means transacting the greatest quality possible for the lowest price possible.  The single underlying principle is maximizing value, and experience demonstrates that full and open competition is the most reliable way of achieving that end.





Procurement StandardsProcurement Standards

••
 

Written proceduresWritten procedures
••

 
System to ensure performanceSystem to ensure performance

••
 

Written code of conductWritten code of conduct
••

 
Procedures to review procurementsProcedures to review procurements

••
 

Process to promote use of intergovernmental Process to promote use of intergovernmental 
agreements/common goods & servicesagreements/common goods & services
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The procurement systems used by governmental grantees and subgrantees other than States must adhere to the standards that are listed in 97.35(b).  Grantees and subgrantees must have written policies and procedures in place to ensure that the standards are met.  These standards include





Maintaining a system for contract administration to ensure that contractor performance is in accord with contract requirements



A written code of conduct for all personnel involved in the procurement process.  Codes of conduct applicable to WIA State and local boards and youth councils must also include the provisions of 20 CFR 667.200(a)(4) that address conflicts of interest for board members.



Procurement procedures that require a review of procurement actions to avoid unnecessary purchases.  These procedures should also address leasing goods and services instead of  purchasing them, including a method to demonstrate objectively that one method is preferable to another.



A process designed to promote the use of intergovernmental agreements for common goods and services and the use of Federal excess or surplus property. 



Procurement StandardsProcurement Standards

••
 

Cost or price analysisCost or price analysis
••

 
Awards only to responsible partiesAwards only to responsible parties

••
 

Documentation of awardDocumentation of award
••

 
Settlement process and protest Settlement process and protest 
proceduresprocedures

••
 

Use of small businesses, minorityUse of small businesses, minority--
 

& & 
womanwoman--owned businesses (Part 95 only)owned businesses (Part 95 only)
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Additional standards applicable to the procurement process are as follows:



A cost or price analysis of the procurement must also be conducted.  The type of analysis will depend on the type of procurement method used.  

The process should also ensure that awards are made only to responsible parties.  This may include pre-award reviews using such standards as past performance or contractor resources.

The process for awarding agreements must be documented.  Grantees should include the rationale for selection of awardees,  selection criteria for the type of agreement used, and the cost or price analysis at a minimum.

In addition, grantees must have settlement and protest procedures in place.  Only the grantee or subgrantee is responsible for settlement of all protested procurement actions, unless a violation of law is alleged.  These violations must be referred to the appropriate Federal funding agency.  The Federal protest procedures must include available remedies for resolution, and the grantee must disclose all protests to the awarding agency.

There is an additional standard for grantees subject to the provisions of 29 CFR Part 95.  The procurement practices of the agency must also promote the use of small businesses and minority- and woman-owned business enterprises.  This is usually accomplished through the use of additional evaluation factors.



Procurement MethodsProcurement Methods

••
 

Fair and open competitionFair and open competition
––

 
29 CFR 97.36(c) & 95.4329 CFR 97.36(c) & 95.43

••
 

Methods Methods ––
 

29 CFR 97.36(d)29 CFR 97.36(d)
••

 
No methods specified in Part 95No methods specified in Part 95
––

 
Follow methods of Part 97Follow methods of Part 97

––
 

No prior approval for small purchase procurementsNo prior approval for small purchase procurements
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All procurements, regardless of the method used, must adhere to the primary procurement standard—full and open competition.  This standard is found in 97.36(c) and 95.43.



The methods to be used for all procurement actions by governmental grantees are listed in 97.36(d).  There are four different methods that may be employed.



While Part 95 does not specify what procurement method should be used by non-governmental grantees, the four methods we will be discussing are appropriate for use by non-governmental grantees, with a couple of exceptions.  These are the small purchase threshold, which is currently $100,000 and the absence of a requirement for prior approval by the awarding agency for non-competitive procurements.  While no procurement methods have been specified, you are cautioned that the regulations do require full and open competition and any non-competitive procurements should be justified and documented.





Procurement MethodProcurement Method

••
 

Small Purchase Method Small Purchase Method 
––

 
Federal threshold Federal threshold ––

 
$100,000$100,000

––
 

Rate comparisonsRate comparisons
––

 
Price is primary considerationPrice is primary consideration

••
 

Sealed Bids Method Sealed Bids Method 
––

 
Complete Specification of goods and servicesComplete Specification of goods and services

––
 

Requested through an Invitation for BidRequested through an Invitation for Bid
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The first method is the small purchase.  This is a relatively informal method that is used primarily to procure goods.  The price of the purchase is the primary consideration with this method.  Grantees must obtain rate comparisons from an adequate number of potential suppliers.  As an example, if the grantee were to procure office supplies, and the quantities and specifications were known, they would make the award after comparing the prices of suppliers.



There is a Federal threshold of $100,000 for small purchases, but most States and localities have a much lower limit.  Grantees and subgrantees must adhere to the lowest applicable limit. 





Procurement MethodProcurement Method

••
 

Competitive ProposalCompetitive Proposal
––

 
Price is not primary consideration Price is not primary consideration 

––
 

FixedFixed--price or cost reimbursement price or cost reimbursement 
––

 
More than one bidderMore than one bidder

––
 

Use of Request for Proposal (RFP)Use of Request for Proposal (RFP)
••

 
PublicizedPublicized

••
 

Method to conduct technical evaluationMethod to conduct technical evaluation
••

 
Awards based on price and program factors Awards based on price and program factors 



Procurement MethodProcurement Method

••
 

NonNon--Competitive (SoleCompetitive (Sole--Source) ProposalsSource) Proposals
––

 
Only if other methods infeasibleOnly if other methods infeasible

––
 

Available from one sourceAvailable from one source
––

 
Public emergency precludes competitionPublic emergency precludes competition

––
 

Awarding agency authorized Awarding agency authorized 
––

 
Competition determined inadequateCompetition determined inadequate



Procurement MethodProcurement Method
 NonNon--Competitive Proposals Competitive Proposals 

••
 

Cost analysis requiredCost analysis required
––

 
Verification of cost dataVerification of cost data

––
 

Evaluation of costs & profitEvaluation of costs & profit

••
 

Profit separately negotiated Profit separately negotiated 
••

 
FixedFixed--price or cost reimbursement price or cost reimbursement 
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In addition, the organization must perform a cost analysis of the procurement.  This may include verifying cost data and evaluation of specific cost elements.  Profit must be separately evaluated, negotiated, and identified in the agreement.  A fixed-price or cost reimbursement agreement may be used, but cost plus percentage-of-cost agreements are not allowed.



For example, if an organization issues an RFP and only one bidder responds, it may elect to use a non-competitive proposal method to make the award rather than rewriting the RFP specifications and then reissuing it.  If it uses the non-competitive method, it must also satisfy the additional conditions we have just discussed.



Another example would be when the approved plan of services requires provision of a support service that is available from only one source.  In order to qualify for a non-competitive procurement, however, the agency would need to ascertain that the services were available from only one source, and there must be documentation to support the claim.  It is not enough to simply issue a contract or voucher without sufficient documentation.  That documentation may be in the form of notes about the number of entities contacted to determine if they provide the service, or through issuance of an RFP to which there is a single response.



As previously discussed, non-competitive procurements are allowable.  However, they must meet all the specified conditions and be entered into only when there is no viable alternative.



Contract ClausesContract Clauses

••
 

Agreements Agreements 
––

 
FixedFixed--price or cost reimbursementprice or cost reimbursement

••
 

Every agreement must contain clausesEvery agreement must contain clauses
••

 
29 CFR 97.36(i)29 CFR 97.36(i)

••
 

29 CFR 95.4829 CFR 95.48
••

 
29 CFR Part 95, Appendix A29 CFR Part 95, Appendix A
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Agreements may be either fixed-price or cost reimbursement, depending on the type of award.  A number of agreement or contract clauses must be included in every agreement awarded by the grantees, both governmental and non-governmental.  The use of these clauses applies to subgrantee agreements as well.   



The specific clauses are listed in a variety of regulations.  The administrative regulations provide the required clauses at 29 CFR 97.36(i) for governmental grantees and at 29 CFR 95.48 for non-governmental grantees.  In addition, �29 CFR Part 95, Appendix A, contains clauses that must be included in every contract as applicable.



Contract ClausesContract Clauses

••
 

Breach of contractBreach of contract
••

 
Termination for cause or convenienceTermination for cause or convenience

••
 

Access to recordsAccess to records
••

 
Reporting requirementsReporting requirements

••
 

Record retention requirementRecord retention requirement
••

 
Applicability of regulations Applicability of regulations 

••
 

Audit RequirementsAudit Requirements
••

 
Patent rights, copyrights, rights in dataPatent rights, copyrights, rights in data
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Each of these clauses is described in Chapter II-10 of the TAG as well as within the specific referenced regulations.  They include



A breach of contract clause, for all contracts in excess of the small purchase threshold (currently $100,000).  This clause must provide administrative, legal, or contractual remedies and sanctions or penalties.

A clause allowing termination of the contract for cause or convenience of the awarding agency, including the basis for settlement and how the process will be exercised.  This clause must be in every agreement over the small purchase threshold, but grantees should determine if they believe it prudent to include for all contracts.

A clause allowing access to all records by the awarding agency, the Federal funding agency, the Comptroller General of the United States, or any of their authorized representatives 

A clause related to reporting both program and financial performance under the agreement.  The awarding agency should include report formats and instructions as part of this clause.





Contract ClausesContract Clauses

••
 

EEO Requirements of CFR 33 and 37EEO Requirements of CFR 33 and 37
••

 
Clean Air Act, Clean Water and EPA Clean Air Act, Clean Water and EPA 
RegulationsRegulations

••
 

Energy Conservation Act Energy Conservation Act 
••

 
Byrd AntiByrd Anti--Lobbying Amendment (Part 93)Lobbying Amendment (Part 93)

••
 

Debarment and Suspension requirements     Debarment and Suspension requirements     
(Part 98)(Part 98)
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