


Procurement

Process to obtain goods and services

29 CFR 97.36

— States & other governmental grantees

29 CFR 95.40-43

— Nonprofits, commercials, higher education, &
hospitals

Applies to grantees and subgrantees
Full & open competition
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Procurement is a process used to obtain the goods and services used in all ETA-funded programs.  The administrative rules contain the specific requirements for procurement that must be followed by organizations in acquiring these goods and services.  These standards are found at 29 CFR 97.36 for States and other governmental grantees, and 95.40-48 for non-governmental grantees such as nonprofit organizations. These standards apply to all organizations of a particular type, for example, local governments, regardless of whether they are prime recipients or subrecipients.  The procurement process seeks to maximize value, which means transacting the greatest quality possible for the lowest price possible.  The single underlying principle is maximizing value, and experience demonstrates that full and open competition is the most reliable way of achieving that end.




System Requirements

* States

— State procedures for non-Federal procurements

* Other Governments
— Own system if it conforms to Part 97 requirements

— Maintain system for administration of contracts

* Part 95 grantees

— Conform to standards
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The requirements for State governments are found at 29 CFR 97.36(a).  States must follow the same State policies and procedures they use for procurement of goods and services with non-Federal funds.  In addition, States must ensure that the required contract provisions listed in the regulations are included in all agreements funded with Federal revenues.  We will be discussing the specific contract clauses later in the module.



Other governmental grantees, such as city or county governments, may also follow their own systems for procurement.  However, their systems must conform to any State-imposed requirements and to the procurement standards listed in �29 CFR 97.36(b).  In addition, local governments must maintain a system for the administration and management of contracts that they award.



Non-governmental grantees are subject to the procurement requirements of �29 CFR 95.40-47.  While these requirements are substantially the same as the requirements for governmental grantees, there are some important differences as well as stylistic differences that we will discuss.



Remember that these standards apply equally to both grantees and subgrantees—depending on the type of organization.  In other words, non-governmental subgrantees are required to follow Part 95 even if their awarding agency is the State and subject to Part 97.


Procurement Standards

Written procedures

System to ensure performance
Written code of conduct
Procedures to review procurements

Process to promote use of intergovernmental
agreements/common goods & setvices
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The procurement systems used by governmental grantees and subgrantees other than States must adhere to the standards that are listed in 97.35(b).  Grantees and subgrantees must have written policies and procedures in place to ensure that the standards are met.  These standards include





Maintaining a system for contract administration to ensure that contractor performance is in accord with contract requirements



A written code of conduct for all personnel involved in the procurement process.  Codes of conduct applicable to WIA State and local boards and youth councils must also include the provisions of 20 CFR 667.200(a)(4) that address conflicts of interest for board members.



Procurement procedures that require a review of procurement actions to avoid unnecessary purchases.  These procedures should also address leasing goods and services instead of  purchasing them, including a method to demonstrate objectively that one method is preferable to another.



A process designed to promote the use of intergovernmental agreements for common goods and services and the use of Federal excess or surplus property. 


Procurement Standards

Cost or price analysis
Awards only to responsible parties
Documentation of award

Settlement process and protest
procedures

Use of small businesses, minority- &
woman-owned businesses (Part 95 only)
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Additional standards applicable to the procurement process are as follows:



A cost or price analysis of the procurement must also be conducted.  The type of analysis will depend on the type of procurement method used.  

The process should also ensure that awards are made only to responsible parties.  This may include pre-award reviews using such standards as past performance or contractor resources.

The process for awarding agreements must be documented.  Grantees should include the rationale for selection of awardees,  selection criteria for the type of agreement used, and the cost or price analysis at a minimum.

In addition, grantees must have settlement and protest procedures in place.  Only the grantee or subgrantee is responsible for settlement of all protested procurement actions, unless a violation of law is alleged.  These violations must be referred to the appropriate Federal funding agency.  The Federal protest procedures must include available remedies for resolution, and the grantee must disclose all protests to the awarding agency.

There is an additional standard for grantees subject to the provisions of 29 CFR Part 95.  The procurement practices of the agency must also promote the use of small businesses and minority- and woman-owned business enterprises.  This is usually accomplished through the use of additional evaluation factors.


Procurement Methods

* Fair and open competition
— 29 CFR 97.36(c) & 95.43

> Methods — 29 CER 97.36(d)

* No methods specitied in Part 95
— Follow methods of Part 97

— No prior approval for small purchase procurements
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All procurements, regardless of the method used, must adhere to the primary procurement standard—full and open competition.  This standard is found in 97.36(c) and 95.43.



The methods to be used for all procurement actions by governmental grantees are listed in 97.36(d).  There are four different methods that may be employed.



While Part 95 does not specify what procurement method should be used by non-governmental grantees, the four methods we will be discussing are appropriate for use by non-governmental grantees, with a couple of exceptions.  These are the small purchase threshold, which is currently $100,000 and the absence of a requirement for prior approval by the awarding agency for non-competitive procurements.  While no procurement methods have been specified, you are cautioned that the regulations do require full and open competition and any non-competitive procurements should be justified and documented.




Small Purchase Method

Federal threshold — $100,000
Informal method — primarily goods
Rate comparisons

Price is primary consideration
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The first method is the small purchase.  This is a relatively informal method that is used primarily to procure goods.  The price of the purchase is the primary consideration with this method.  Grantees must obtain rate comparisons from an adequate number of potential suppliers.  As an example, if the grantee were to procure office supplies, and the quantities and specifications were known, they would make the award after comparing the prices of suppliers.



There is a Federal threshold of $100,000 for small purchases, but most States and localities have a much lower limit.  Grantees and subgrantees must adhere to the lowest applicable limit. 




Sealed Bids Method

Complete specification of goods &
services

Usually requested through an
Invitation for Bid (IFB)

At least two biddetrs

Award based primarily on price
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The second method is sealed bids.  With this method, the grantee usually issues an Invitation for Bid (IFB) to prospective suppliers.  This method is used when the procuring agency can provide complete and detailed specifications for the procurement and there are at least two bidders.  The bids must be publicly opened, and the award is based primarily upon price.  This method usually results in a fixed-price agreement.  For example, an organization is in the market for computer hardware, including peripheral hardware needed to establish a network.  The exact numbers and required capacity are the specifications included in an IFB published in the local newspaper.  The award is made to the lowest bidder responsive to the specifications of the IFB, and a fixed-price contract is awarded.




Competitive Proposals

More than one bidder

Price is not primary consideration

Use of a Request for Proposal (REFP)

— Publicized

— Method to conduct technical evaluation

— Awards based on price and program factors

— Bids solicited from a number of providers

Fixed-price or cost reimbursement
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The third type of procurement method is the competitive proposal method.  This is the primary method used by organizations to procure participant services such as job readiness training or post-employment services.  This method also complies with the procurement requirement for full and open competition.  Using this method, there will be more than one bidder, and price usually is not the primary consideration.  Rather, the grantee is seeking goods and services for which there may be a variety of methods to achieve the results.  Proposals are evaluated on a variety of factors and will often focus on approach, program design, innovation, or experience.



A Request for Proposal (RFP) is the vehicle used to solicit applications.  The RFP must contain detailed specifications for goods or services and the evaluation factors that will be used as a basis for award, including their relative weight.   The RFP must be published and sent to prospective bidders.  A process must be in place at the grantee to conduct the technical evaluations of any proposals.  Awards may be made to more than one bidder and are made on the basis of the costs and the other evaluation factors.  Either a fixed-price or cost reimbursement agreement may be used for the award.



Most of you are familiar with this method of procurement.  As an example, if your organization was in the market for post-employment services, the RFP process could be utilized to solicit a variety of approaches and differing services.  Proposals should then be evaluated in terms of responsiveness to the selection criteria and costs.  Awards could also be made to more than one bidder, depending on the proposals you receive.


Non-Competitive (Sole Source)
Proposals

Only 1f other methods infeasible
Available from one soutce

Public emergency precludes competition
Awarding agency authorized

Competition determined inadequate
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The final type of procurement method is the use of non-competitive proposals.  This method involves solicitation from a single source, or when competition has been determined to be inadequate.  While this is an appropriate and allowable method, it should be considered only as a last-resort option.  A number of conditions must be met when using non-competitive procurement, and the rationale for its use must be documented.



In order to use the non-competitive proposal method, the award must be determined to be infeasible under one of the previous three options.  In addition to documenting why the other procurement methods are infeasible, the procurement must satisfy at least one other required criterion.  These criteria are

The item is available from only one source

A public emergency such as a flood or a fire precludes the delay of service delivery

The non-competitive procurement has been approved or authorized by the awarding agency

Competition is inadequate.  This usually is determined only after an RFP has been issued.



You should also be aware that the inclusion of proposed subgrantees in a proposal does not relieve you or your subgrantees of compliance with procurement requirements if the proposal is funded.  Specifically, it does not eliminate the requirement for competition in selecting subrecipients.


Non-Competitive Proposals

* Cost analysis required
— Verification of cost data

— BEvaluation of costs & profit
* Profit separately negotiated

* Fixed-price or cost reimbursement
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In addition, the organization must perform a cost analysis of the procurement.  This may include verifying cost data and evaluation of specific cost elements.  Profit must be separately evaluated, negotiated, and identified in the agreement.  A fixed-price or cost reimbursement agreement may be used, but cost plus percentage-of-cost agreements are not allowed.



For example, if an organization issues an RFP and only one bidder responds, it may elect to use a non-competitive proposal method to make the award rather than rewriting the RFP specifications and then reissuing it.  If it uses the non-competitive method, it must also satisfy the additional conditions we have just discussed.



Another example would be when the approved plan of services requires provision of a support service that is available from only one source.  In order to qualify for a non-competitive procurement, however, the agency would need to ascertain that the services were available from only one source, and there must be documentation to support the claim.  It is not enough to simply issue a contract or voucher without sufficient documentation.  That documentation may be in the form of notes about the number of entities contacted to determine if they provide the service, or through issuance of an RFP to which there is a single response.



As previously discussed, non-competitive procurements are allowable.  However, they must meet all the specified conditions and be entered into only when there is no viable alternative.


WIA Requitements

* LWIA plan
— Must describe competitive process

— All Title IB funded programs
e Title IB Youth services

— Competitively procured
— WIA Section 123

* Eligible training providers
— 20 CFR 663, Subpart E
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The plan submitted by each local area must describe the competitive process followed in each local area for the procurement of services, including the youth services and training services outside the Individual Training Account (ITA) process.  Section 123 of  WIA requires that all youth services be competitively procured.  Additional guidance on the procurement of youth services is contained in Training and Employment Guidance Letter (TEGL) 9-00, dated January 23, 2001.



The procurement requirements we’ve been discussing do not apply to the selection of eligible training providers for the Adult and Dislocated Workers programs.  The requirements for selecting training providers is extensively addressed in �20 CFR 663, Subpart E.




How to Develop Solicitations

Clear description of goods/ setvices

Factors used in evaluating bids/proposals
Technical requirements of procurement
Specitic features of “brand-name or equal”
Acceptability of metric measurements

Preterence for ecologically & energy efficient
products
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When using one of the methods we will be discussing shortly, non-governmental grantees must ensure that any solicitation for goods and services also meets the following standards:



First, they must contain clear and accurate descriptions of the proposed procurement.  Grantees may not include any features that would restrict competition, such as brand names.

They must also include all technical requirements to be fulfilled and the evaluation factors that will be used to make an award.

Technical requirements of the solicitation must be described in terms of functions or performance required of the awardee and include a range of acceptable or minimally acceptable standards.

If “brand-name or equal” descriptions are included, then the specific features or attributes of these products must be included.

The acceptability of metric measurements and a preference for ecologically sound or energy-efficient products must also be included if applicable to the type of goods being procured.


State Grantee’s Solicitation
Process

* States should follow their own procurement
process (usually State Procurement Office)



Other Grantees’ Solicitations

Determine to type of solicitation
— RFP, Sealed Bid, ete.

Establish a due date for proposals to be recetved

Develop the scope ot work

Develop the Criteria plus assign a range of
points for each criteria



Other Grantees’ Solicitations

 Publish specified criteria (specific
weighting/range of points) for each criteria,
including past history and cost reasonableness
along with instructions including the
requirement to develop budgets, deadlines, other
specific instructions, e.g., whete to send
responses, to whom, address. ..



Other Grantees’ Solicitations

* Publish in Business Commerce Daily or other
newspapers as determined and written into the
procurement policy (keep newspapet articles)

* Select a Panel to read the responses/identify a
Panel Chair

— Need to sign conflict of interest statements
indicating there is no conflict



Other Grantees’ Solicitations

* Develop technical requirements that must be
met (from the published criteria) — instructions
to the respondents (use to weed out entities that
did not comply with instructions)

e Determine who will make the final selection
when the panel recommends potential awardees



Other Grantees’ Solicitation

* Written procedure can allow for a pre-proposal
conference

* Written procedure can allow for proposals to be
withdrawn

* Written procedute should provide for proposals
to be stamped in with time, receipt date, and
secured until closing date and time for receipt of

all proposals



Other Grantees’ Solicitation

* Proposals shall be opened publicly at the time
and place designated in the solicitation.

* Name each respondent shall be read and
recorded

* If only one respondent, can award if reasonable
and responsive to the published criteria (may
need some technical assistance)



Other Grantees Proposals

* Best and Final Offers (after technical evaluation)

— Respondents shall be given fair treatment for any opportunity
for discussion and revision of proposals (need written
procedures)

* Mistakes in Proposals

— Prior to the time and date set for best and final proposals any
respondent may withdraw the proposal or cotrect any
mistakes by moditying the proposal



Other Grantees’ Solicitation

* Can notify that awards will be based upon most
advantageous to the entity considering factors in
the solicitation

* Can announce that pre-award reviews will be
done (can establish § threshold as to when this
will be done)

— Looking for financially stability
— Can impose special conditions/restrictions

— Can designate as high risk



Other Grantee’s Solicitations

* Can Specify that All Service respondents should have
— Proposed timeframes
— Clearly detfined scope of work and deliverables
— Identify contact person

— Signed assurances that the respondents will comply with
Appropriate Federal, state, local law, regulations, provisions,
and clauses

— Documentation to suppott indirect ot shared cost

— Documentation to suppotrt space cost, equipment cost,
insurance including the basis for these payments

— Line item budgets and narrative budgets



History of Procurement

e Record retention

— All minutes, notes, instructions, processes must be
kept in accordance with the DOL record retention
requirements

* 3 years after submission of the final expenditure report or
settlement of all issues

* (the later of the two)
* Property — three years after disposition

* Cost allocation plans



History of Procurement

Records shall include names of individual
panelist who rated the proposals

The rating sheets
Recommendations and ultimate selection
All proposals

Conflict of interest statements



Other Grantees Solicitation
Process

* Must have written protest procedures

* Must have a process for notifying successtul
and unsuccessful respondents

— Can include letting unsuccesstul bidders know why
they were not considered

* Develop bilateral grant/award documents



Other Grantee’s Solicitations

Select Panelist

Read and score proposals (using the range of
criteria

Panel chair should reconcile with the readers any
scores that have a wide range difference

Make recommendations to the selection
committee or individual



Other Grantee’s Solicitations

* Committee can fund any proposals in the
funding range

* Consideration can be given to saturation

* Some respondents may need additional technical
assistance






High-Risk Grantee

* Consequence of a failure to comply
* Awarding agency criteria
— A history of unsatistactory performance,

— Is not financially stable,

— Management system does not meet the financial
management standards

— Has not conformed to terms and conditions of
previous awards, ot

— Is otherwise not responsible
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A grantee/subgrantee may be considered “high risk” (see 29 CFR 97.12(a)) if the awarding agency determines that a grantee or subgrantee:

Has a history of unsatisfactory performance, or

Is not financially stable, or

Has a management system which does not meet the financial management standards set forth in 29 CFR 97 (or 29 CFR 95, as applicable), 

Has not conformed to terms and conditions of previous awards, or

Is otherwise not responsible; however, if the awarding agency determines that an award will be made, special conditions and/or restrictions shall correspond to the “high risk” condition and shall be included in the award.

Has not conformed to terms and conditions of previous awards, or

Is otherwise not responsible.






Contract Clauses

Agreements

— Fixed-price or cost reimbursement

Every agreement must contain clauses

29 CEFR 97.36(1)
29 CFR 95.48
29 CEFR Part 95, Appendix A
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Agreements may be either fixed-price or cost reimbursement, depending on the type of award.  A number of agreement or contract clauses must be included in every agreement awarded by the grantees, both governmental and non-governmental.  The use of these clauses applies to subgrantee agreements as well.   



The specific clauses are listed in a variety of regulations.  The administrative regulations provide the required clauses at 29 CFR 97.36(i) for governmental grantees and at 29 CFR 95.48 for non-governmental grantees.  In addition, �29 CFR Part 95, Appendix A, contains clauses that must be included in every contract as applicable.


Termination fo
convenience
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Each of these clauses is described in Chapter II-10 of the TAG as well as within the specific referenced regulations.  They include



A breach of contract clause, for all contracts in excess of the small purchase threshold (currently $100,000).  This clause must provide administrative, legal, or contractual remedies and sanctions or penalties.

A clause allowing termination of the contract for cause or convenience of the awarding agency, including the basis for settlement and how the process will be exercised.  This clause must be in every agreement over the small purchase threshold, but grantees should determine if they believe it prudent to include for all contracts.

A clause allowing access to all records by the awarding agency, the Federal funding agency, the Comptroller General of the United States, or any of their authorized representatives 

A clause related to reporting both program and financial performance under the agreement.  The awarding agency should include report formats and instructions as part of this clause.




More Contract Clauses

Record retention requirements
Applicability of regulations
Audit requirements

Patent rights, copytrights, rights in
data
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The record retention requirements of 29 CFR 97.42 or 95.53

A clause describing the applicability of the regulations

Notice of audit requirements contained in 29 CFR Parts 96 and 99

Notice of any awarding agency rights related to patents, copyrights, or rights in data.




The Rest of Contract Clauses

* Provisions requiring adherence to
— BEEO requirements of CEFR 33 & 37
— Sections 103/107 of CWH/SSA
— Clean Air Act, Clean Water Act, & EPA regulations
— Energy Conservation Act

— Byrd Anti-Lobbying Amendment (Part 93)

— Debarment & Suspension requitements (Part 98)
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In addition, there are a number of required clauses that relate to compliance with other Federal laws.  These are described specifically in 29 CFR Part 95, �Appendix A.  Grantees must include these clauses, which require compliance with



EEO provisions that are currently codified for DOL programs at �29 CFR Parts 33 and 37

The Contract Work Hours and Safety Standards Act, Sections 103 and 107. This applies only to contracts in excess of $2,500 that employ either laborers or mechanics.

Applicable sections of the Clear Air Act, the Clean Water Act, and Environmental Protection Agency (EPA) regulations at 20 CFR Part 15.  This applies only to contracts or agreements in excess of $100,000.

The Byrd Anti-Lobbying Amendment codified for DOL programs at �29 CFR Part 93

The debarment and suspension requirements found at 29 CFR Part 98.




WIA Requitements

* LWIBs and governmental organizations

— Agreements — cost reimbursement only
* Agreements with nonprofits

— Excess revenues = program income

 Contract clauses

— Contflict of interest provisions
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Agreements with LWIBs and any governmental entities must be cost reimbursement agreements.  There is no provision for profit or any revenue in excess of actual cost.



If fixed-price contracts are used with nonprofit organizations, the difference between actual expenditures and revenues received must be treated as program income.  There is no provision for profit.



In addition, all WIA-funded agreements must include a clause related to the conflict of interest provisions of the regulations.


Sub-recipient or Vendor

Sub-recipient:

* Has responsibility for programmatic decision
making
* Determines Eligibility

* Has performance measured against objectives of
the program
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Thank you very much for your participation in this session.  We hope we have answered many of the concerns and questions you have on the procurement requirements.  If you have any unanswered questions, please make sure to give them to me, the other Federal staff here, or post them on the Q&A bulletin board outside _____________________. We’ll try to get them answered before the conference ends on _____________________.




Sub-recipient Continued

* Has responsibility for adherence to applicable
Federal program compliance requirements
(regulations, statue, other 1ssuances



Vendor

* A dealer, distributor, merchant, ot other seller
who provides goods or setvices required for the
program

* Provides goods and services within notmal
business operations

* Provides similar goods ot services to many
different purchasers



Vendor Continued

* Operates in a competitive environment

* Provides foods or services to the operation of
the program

* Is not subject to the Federal compliance
requirements of the program



Making the Determination

 Take into account all of the characteristics
related to the type of providet

* It 1s not the label on the award document, e.g.,
contract, sub-grant or sub-contract

* No one factor should be taken in isolation



Making the Decision Continued

* Under no circumstances should a designation of
vendor be made if the following conditions ate
met:

— There 1s a financial or performance requirement
related to eligibility or selection of participants

— The designation must relate to the type of product
or service provided



Indicators of Sub vs. Vendor

Relationships

Factor Vendor Sub-recipient
Activity Sell Deliverables |Provides services

(goods or

services)
Assistance Buyer-seller Financial Assistance
arrangement to operate a

program




Indicators of Sub vs. Vendor

Relationships
Factor Vendor Sub-recipient
Control Control 1is Control 1s in process
outcome focused
Development Absotbed Controlled
Costs
Closeout Final Invoice Comprehensive

Package




Indicators of Sub vs. Vendor

Relationships

Factor

Vendor

Sub-recipient

Purpose of award

To provide specific
goods and services

To carry out a
program goal

Receipt of funds Number of items Cost incurred
delivered
Type of market Sale within normal Customized to

business operation;
existing product tailored
to the program

meet specific
program
purposes
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