PAGE  
6

SUPPORTING STATEMENT

ATTESTATION BY EMPLOYERS USING 

ALIEN CREWMEMBERS TO PERFROM LONGSHORE WORK AT LOCATIONS IN THE STATE OF ALASKA
A.
Justification

(1)
The Employment and Training Administration (ETA) and the Employment Standards Administration (ESA) of the Department of Labor (DOL or Department) have promulgated regulations governing the filing and enforcement of attestations by employers seeking to use alien crewmembers to perform longshore locations in the State of Alaska.

The attestation process is administered by ETA; complaints and investigations regarding attestations are the responsibility of ESA.

The Coast Guard Authorization Act of 1993, Pub. L. 103-206 Stat. 2419 (Act), enacted on December 20, 1993.  Among other things, the Act amended section 259 of the INA*(8 U.S.C. 1288 et seq.) by creating an Alaska exception to the general prohibition on the performance of alongshore work by alien crewmembers in U.S. ports.
An employer seeking to employ alien crewmembers at locations in the State of Alaska under the Alaska exception shall submit an attestation.  An attestation must be filed by each individual employer but may apply to multiple vessels and multiple locations within the State of Alaska.

ETA will make available for public examination in Washington, D.C., a list of employers which have filed attestations.


(2)
Section 258 of the INA prohibits the use of alien crewmembers to perform longshore activity in U.S. ports with five exceptions as follows:  

(a) where the vessel's country of registration does not prohibit U.S. crewmembers from performing longshore work in that country's ports and nationals of a country which does not prohibit U.S. crewmembers from performing longshore work in that country's ports hold a majority of the ownership interest in the vessel; 


_________________________


*Immigration and Nationality Act

(b) where there is in effect in a local port one or more collective bargaining agreement(s), each covering at least 30 percent of the longshore workers at a particular port and each permitting the activity to be performed by alien crewmembers; 

(c) where there is no collective bargaining agreement covering at least 30 percent of the longshore workers and an attestation has been filed with the Department which states that the use of alien crewmembers to perform longshore work is permitted under the prevailing practice of the port, that the use of alien crewmembers is not during a strike or lockout, that such use is not intended or designed to influence the election of a bargaining representative, and that notice has been provided to longshore workers at the port;  

(d) where the activity is performed with the use of automated self-unloading conveyor belts or vacuum-actuated systems; provided that, the Secretary of Labor has not found that an attestation is required because it was not the prevailing practice to utilize alien crewmembers to perform the activity or because the activity was performed during a strike or lockout or in order to influence the election of a collective bargaining representative; and 

(e) where the longshore work is to be performed at a particular location in the State of Alaska and an attestation with accompanying documentation has been filed with the Department attesting that, among other things, before using alien crewmen to perform the activity specified in the attestation, the employer will make a bona fide request for and employ U.S. alongshore workers who are qualified and available in sufficient numbers from contract stevedoring companies, labor organizations recognized as exclusive bargaining representatives of U.S. alongshore workers, and private dock operators.

In developing the joint final regulations to implement Section 258 of the INA at 20 CFR part 655, subparts F and G, the Department carefully considered the issues pertinent to the filing of attestations by employers to use alien crewmembers to perform longshore activities in the State of Alaska.  The Department believes that the rule is consistent with the statute's intent for a streamlined attestation system for filing and a complaint-driven process for the enforcement of the law's sanctions for violators.   

The Department will review an attestation to ensure that it is received at least 30 days before the date of the first performance of the longshore activity, unless the employer could not have reasonably anticipated the need to file an attestation for that location at that time.  In no case, however, will ETA accept an attestation received less than 24 hours prior to the date of the first performance of the activity.  

The Department will review an attestation to assure that it is signed, completed, contains no obvious inaccuracies, and is not, on its face, inconsistent with the documentation submitted in support thereof.  In addition, the Department will review attestations to determine the following: (1) whether the Administrator, Wage and Hour Division, has notified ETA of a determination that an employer has misrepresented or failed to comply with an attestation previously submitted and accepted for filing, barring the employer from entry to any U.S. port for up to one year; (2) whether the Administrator has issued a cease and desist order that would affect the attesting employer and location at which longshore work is to be performed; and (3) whether the Administrator has advised ETA that the employer has failed to comply with any penalty or remedy assessed.  

If the attestation is properly filled out and includes accompanying documentation for each of the requirements at §655.537 of the subpart, and does not fall within one of the categories set forth at paragraph (b) of §655.538, ETA’s shall accept the attestation for filing, notify the U.S. Citizenship and Immigration Services (USCIS) in writing of the filing, and return to the employer one copy of the attestation form submitted, with ETA's acceptance indicated thereon.  The employer may then utilize alien crewmembers for the alongshore work at the locations cited in the attestation in accordance with subpart F of part 655 and with USCIS regulations.  

ETA shall make available for public examination in Washington, D.C., a list of employers which have filed attestations, and for each such employer, a copy of the employer's attestation and accompanying documentation it has received.  Since the inception of the program, no party has requested to review the information that has been collected.  

(3)
In compliance with the Government Paperwork Elimination Act, this form is available via the Internet through ETA’s home page at www.doleta.gov.

(4)
The procedures and documentation requirements are sufficiently specific to avoid duplication of activities.  At the same time, the procedures established a process that will facilitate investigations of complaints against employers and enforcement of sanctions where necessary.  The regulations set forth a process which: (1) requires attestations that are specific with respect to employer statements and promises; (2) limits the Department's review of an attestation to a simple check to assure that it is signed, completed, contains no obvious inaccuracies, and is not, on its face, inconsistent with the documentation submitted in support thereof; (3) describes the information that employers must retain to document the validity of their statements; and (4) establishes a system for the receipt of complaints, and their investigation and disposition, including the imposition of penalties where warranted.

(5)
The burden on small business concerns is minimal.  The main users of the program are Japanese and Korean shipping companies.  The Department has notified the Chief Counsel for Advocacy, Small Business Administration, and made the certification pursuant to the Regulatory Flexibility Act at 5 U.S.C. 605(b), that the rule does not have a significant economic impact on a substantial number of small entities. 
(6)
The Department would be in direct violation of law and regulations if this information was not collected.  

(7)
There are no special circumstances that would require the information to be collected in any of the manners listed under the instructions for completing this supporting statement.

(8)
The form has previously been published for comment and cleared by the Office of Management and Budget, with approval number 1205-0352, expiring 03/31/2005.   In accordance with the Paperwork Reduction Act of 1995, the public was given an opportunity to review and comment (see Vol. 66, Number 229, page 59493 dated Wednesday, November 28, 2001).  A copy is attached. 
(9)
There is no payment to respondents.

(10)
Documentation is not exempt from disclosure under the FOIA.  Public law requires that all attestations be available for public inspection at the Department.

(11)
Does not involve sensitive questions.

(12)
ETA estimates approximately 100 attestations per year will be submitted.  The public reporting burden for this collection of information is estimated to average 3 hours per response, including the time for reviewing instructions, searching existing information/data sources, gathering and maintaining information, completing and reviewing the application, and providing the notice of filing.  

The overall hours needed for each respondent to produce the required information:

100 X .50 hour (review instructions)
                      =    50.00
100 X    1 hour (compile info. /file)  
                      =  100.00
100 X .75 hour (complete/submit/provide notice)
 =    75.00
100 X .75 hour (documentation/maintenance)              =     75.00
Total Hours

   
     300.00
The estimated time for information collection, processing, review and maintenance is based on the Department's limited operating experience under the program as well as the experience gained administering the program governing attestations under the prevailing practice exception.  The estimate is further derived through experience and testing of forms completion and information collection activities.  

(1) The attestation may be filed for multiple locations in the State of Alaska.  Under the existing program governing the performance of 

longshore work by alien crewmembers under the prevailing practice exception, an attestation must be filed for each port at which an employer intends to utilize alien crewmembers.
It is difficult to estimate the costs involved in completing and maintaining the attestation form.  Each individual employer that files an attestation may have a salary range that could be from several hundred dollars to several hundred thousand dollars for a CEO of a business.  Therefore, the hourly salaries of an employer preparing an attestation could be more could be as high as +$300 per hour, with an estimated average of $25.  The estimated total cost of $25 x 100 attestations x 3hours per response = $7,500.
(13)
There are no other costs than those mentioned in item (12) above.  

(14) 
Federal Government Cost - $12,507
The average Federal Government cost for the year of operation is estimated at $7,500.00 as follows:

Estimated Hours

   Data Entry/ Review - .75 hour

   Process/transmittal - .25 hour

Staff Cost Per Attestation - $15.07
   Professional (12 level, step 1) –

       $30.13 X .50 hr. =        $15.07
Staff $15.07 X 100 =                     
$ 1, 507
Equipment (computer hardware)
  
  10,000
Printing 




    1,000
Estimated Total Cost  


$12,507
(15)
The annual burden for this information collection decreased from 1,050 hours to 750 hours.  This decrease was due to adjusting down the annual number of respondents from 300 to 100.  This change is consistent with employer use of the program over the last couple of years.
(16)
No collection of information will be published.

(17)
ETA will display the OMB approval number and expiration date on the Form ETA 9033-A.
(18)
There are no exceptions.

B.
Collection of Information Employing Statistical Methods
No statistical methods are employed.  
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