
NOTE TO REVIEWER

As a result of the Department’s streamlining efforts, the Employment and Training Administration (ETA) implemented an H-2A case management system in October 2003 to improve the tracking of data related to the employment of temporary agricultural foreign workers.  The system gathers and tracks application data and helps DOL supply more accurate and consistent H-2A data to the user community.  It also allows Federal staff assigned to process H-2A cases a workload management tool that enables them to efficiently track and process applications within statutory timeframes.  

In addition to the case management system, ETA implemented an on-line H-2A application system in October 2003 to provide the user community (employers/agents/associations) the capability to create ETA 750 and ETA 790 application forms electronically.  This system helps to simplify the application process and lowers the burden on the user community. 

SUPPORTING STATEMENT

Foreign Labor Certification Labor Certification for the Temporary Employment of Nonimmigrant Aliens in Agriculture in the United States Administrative Measures to Improve Program Performance
A.
Justification

(1)
Foreign labor certification programs are administered by the Employment and Training Administration (ETA) of the Department of Labor (DOL or Department).  The H-2A program requires State Workforce Agencies (SWAs) to initially process applications for labor certification filed by U.S. employers on behalf of foreign workers seeking to be employed temporarily in agriculture.  SWAs must conduct and monitor recruitment activities by employers seeking qualified U.S. workers on a temporary basis prior to filling the job openings with foreign workers.  SWAs are also responsible for conducting H-2A prevailing wage and practice surveys and performing H-2A related housing inspections of facilities offered to migrant and seasonal workers.  The SWAs perform these functions under a reimbursable grant that is awarded annually.

20 CFR 655.106(e)(1) provides that the date of departure shall be deemed the third day before the first date of need.  If the workers depart on or before the date of need, no notice to the SWA will be necessary.  However, employers will have the option of advising the SWA if workers depart earlier.

Where the workers do not depart by the date of need, the employer must notify the SWA.  Such notice shall be in writing, or orally, confirmed in writing, and must be made as soon as the employer knows that the workers will not depart by the first date of need, but in no event later than such date of need. The employer shall also notify the SWA of the workers’ expected departure date, if known.  No additional notification will be necessary unless the employer either did not inform the SWA of the expected departure date or the workers in fact did not depart by the expected date. 

(2)
The departure date is used to start the running of the contract period for administration of the “50 percent rule”.  Section 103(e) provides that the employer must continue to provide employment to any qualified and eligible U.S. worker who applies to the employer until 50 percent of the work contract period, under which the foreign worker, who is in the job, has elapsed.   

The employer’s obligation to engage in positive recruitment ends on the date the foreign workers depart for the employer’s place of business.   The employer, however, must keep an active job order on file under the “50 percent rule” has been met.


(3)
The collection of information does not involve the use of automated, electronic, mechanical, or other technological collection techniques.

(4)
ETA is not aware of any other program which requires employers to provide notification when H-2A workers depart for the employer’s place of business.

(5)
The information collection is required of small businesses, but the thrust of the rule is to provide a means, by deeming the third day before the employer’s first date of need as the departure date, of relieving employers of submitting written notification of the H-2A workers actual departure date to the local workforce office.  If the workers depart after the third day immediately preceding the date of need, notification is required, but it does not have to be in any particular form.  This collection does not have a significant economic impact on a substantial number of small entities.  
(6)
There would be no means to know when to effectuate the program elements and policies described in item 2 above; i.e., administration of the “50 percent rule,” to determine when employer’s obligation to terminate positive recruitment occurs and when the employer is no longer required to maintain an active job order on file with the workforce office. 

(7)
Employers may file more than one application during a season or quarter.  In such instances the employer may have to provide notice of the departure date more than once during a season or quarter.

(8)
In accordance with the Paperwork Reduction Act of 1995, these reporting requirements will be published in the Federal Register to allow the public 60 days for review and comment.  

(9)
There is no payment to respondents.

(10)
The Employment and Training Administration does not consider notification of the departure date to be sensitive information within the scope of the exceptions to the Freedom of Information Act or the Privacy Act.  

(11)
There are no questions of a sensitive nature.

(12)
ETA estimates that under the departure date regulation at 655.106(e)(1) the 6,774 employers that file H-2A applications (OMB 1205-0015/ETA 750) for temporary agricultural workers will only have to notify the SWA of the actual departure date in about 5% percent, or about 335 of the approximate 6,699 employers whose applications were certified in a given year.  This data is extracted from the 2004 H-2A case management system.

It is estimated that it takes employers about 15 minutes or ¼ quarter hour for an employer to comply with the departure date notification requirements.  Therefore, it is estimated that it will take employers approximately 84 hours to provide the notification required under the amended regulation.

The annual cost to respondents (employers) for filing notification is estimated to be $2,000.   The preparation of the notification may be done by a company employee, official, proprietor, or chief executive officer.  Therefore, the salaries could range from about $6.00 an hour for an employee to $300.00 for a proprietor or chief executive officer of a large farming enterprise.  The average hourly remuneration is estimated to be $25.00.  This results in an average annual cost to respondents of $2,000 (80 hours x $25.00 = $2,000).

(13)
There are no costs other than those mentioned in item 12 above.

(14)
The only cost to the Federal Government associated with administering the departure-date-notification rule is informing employers of their obligations under the rule at the time the approval letter, which transmits the certification, is sent to the employer.  Included in the approval letter, which is about two pages in length, is one paragraph informing employers of their obligations with respect to notifying local employment service offices of their obligations to notify local employment services offices when the H-2A workers depart for the employers place of business.  The approval letter takes about half an hour to prepare and mail.  It is estimated that, at the most, five minutes of the half hour should be allocated to the paragraph pertaining to departure-date notification.  There were 6,699 employers whose applications were certified in FY 2004 and approximately 3,182 hours were spent in preparing and mailing approval letters to H-2A employers.  One-sixth or 530 of the 3,182 hours expended in preparing approval letters can be allocated to the paragraph pertaining to departure-date notification.
Therefore, the annualized cost to the Federal Government is estimated at $ 41,870 as follows:

Estimated Hours
To notify employers of their obligations under the departure date rule
= 530 hours

Total cost per hour of Federal 
= $79
Total Cost: 530 x $79.00
= $ 41,870

15.
This submission, like the 2002 submission, bases the burden calculation on the on the number of employers who have to actually notify the SWA of departure dates.  The annual burden for this information collection increased slightly from 80 hours to 84 hours due to an increase in the number of employers certified to employ H-2A workers. 
(16)
No collection of information will be published.

(17)
There are no forms associated with this information collection on which to publish the expiration date.  

(18)
There are no exceptions.  
B. 
Collection of Information Employing Statistical Methods
No statistical methods are employed.  
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