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[bookmark: _Toc303087455][bookmark: _Toc314042091][bookmark: Overall]Services to Migrant and Seasonal Farmworkers

[bookmark: _Toc303087456][bookmark: Qualitative]For over thirty years, the State Workforce Agencies (SWAs) have been working under the mandate of the Judge Richey Court Order to provide the full range of employment and training services to migrant and seasonal farmworkers (MSFWs) on a basis which is qualitatively equivalent and quantitatively proportionate to services provided to non-MSFWs.[footnoteRef:1] Over this time, and increasingly today, State Monitor Advocates (SMA) play an important leadership role in training the partners in the American Job Center system (also known as the One-Stop Career Center system) to provide these services in order to increase economic opportunities for MSFWs.   [1:  For a brief explanation of the  Judge Richey Court Order, please see, “Service to Migrant and Seasonal Farm Workers” on page 3 of the National Monitor Advocate report for Program Year 2010 at http://doleta.gov/programs/pdf/nat_min_adv_annual_rpt.pdf  The complete Judge Richey Court Order can accessed at:  http://www.vec.virginia.gov/vecportal/employer/pdf/richeyorder.pdf] 


Although the provision of the full range of employment and training services to MSFWs is a considerable improvement to how these services were provided  prior to the Judge Richey Court Order, MSFWs still experience some of the same employment-related violations they faced 30 years ago. 

This report provides detailed information on how the SWAs, in partnership with the National Farmworker Jobs Program (NFJP) grantees and other farmworker advocacy groups, are providing services to farmworkers and agricultural employers on an equitable basis compared to those services offered to non-MSFWs. The National Monitor Advocate (NMA) obtained the information provided in this annual report from the regional annual summaries submitted by all six Regional Monitor Advocates, and from the information submitted by the SMAs in the quarterly reports submitted to the Employment and Training Administration (ETA).

This report also provides information on how the SWAs are assisting MSFWs in resolving complaints that allege employment-related violations enforced by the Department of Labor’s (DOL) Wage and Hour Division (WHD) and Occupational Safety and Health Administration (OSHA).    
[bookmark: _Toc314042092]
MSFW Service Levels and Outcomes

Federal regulations at 20 CFR Part 653 require all SWAs to provide MSFWs with services that are qualitatively equivalent and quantitatively proportionate to the services provided to non-MSFWs. SWAs report on the provision of services to participants and MSFWs through the Wagner-Peyser program via the Labor Exchange Reporting System (LERS 9002A report) and the Labor Exchange Agricultural Reporting System (LEARS 5148 report). Training and Employment Guidance Letter (TEGL) 15-02, issued in 2002, provided guidance to SWAs on how to report services to MSFWs on the 5148 report utilizing the data from the 9002A report. In the next program year (PY 2013) the Employment and Training Administration (ETA) expects to issue new guidance to better link the data reported in the 9002A and 5148 reports and standardize the way services to MSFWs are reported. 

Tables 1 and 1a display the total services provided to all participants and to MSFWs in the Wagner-Peyser program for PY 2010 and PY 2011, respectively. Overall during PY 2011, as was the case during PY 2010, the proportion of MSFWs that received specific types of services were comparable to, and in some cases were higher than, those provided to all participants. The percentages of services provided to MSFWs remained constant across all types of services tracked, with the exception of the number referred to Workforce Investment Act (WIA) services which decreased by one percentage point for the MSFWs, while for all participants these services increased by two percentage points. 

	TABLE 1:  WAGNER-PEYSER PROGRAM SERVICES PROVIDED TO NON-MSFWS AND TO MSFWS:  9002A REPORTS FOR PY 2010[footnoteRef:2] [2:  Source: Labor Exchange Reporting System, 9002A Report, Services to Participants, PY 2010] 


	
	Non-MSFWs
	% Served
Non-MSFWs
	Total MSFWs
	% Served MSFWs

	Total Participants
	19,781,538
	 
	172,133
	

	Received Workforce Information Services                
	8,164,084
	41%
	67,966
	39%

	Received Staff Assisted Services                
	11,872,611
	60%
	122,641
	71%

	Career Guidance                              
	3,396,427
	17%
	39,341
	23%

	Job Search Activities                        
	6,194,907
	31%
	61,934
	36%

	Referred to Employment                       
	5,165,111
	26%
	65,393
	38%

	Referred to WIA Services                     
	1,556,111
	8%
	13,103
	8%




	TABLE 1a:  WAGNER-PEYSER PROGRAM SERVICES PROVIDED to NON-MSFWs AND TO MSFWs: 9002A REPORTS FOR PY 2011[footnoteRef:3] [3:  Source: Labor Exchange Reporting System, 9002A Report, Services to Participants, PY 2011] 


	 
	Non-MSFWs
	% Served
Non-MSFWs
	Total MSFWs
	% Served MSFWs

	Total Participants
	17,109,102
	 
	155,447
	 

	Received Workforce Information Services                
	8,233,533
	48%
	60,613
	39%

	Received Staff Assisted Services                
	10,832,139
	63%
	106,436
	68%

	Career Guidance                              
	2,653,901
	16%
	35,142
	23%

	Job Search Activities                        
	5,948,310
	35%
	55,157
	35%

	Referred to Employment                       
	4,822,570
	28%
	56,720
	36%

	Referred to WIA Services                     
	1,742,492
	10%
	10,621
	7%




Although there was a small decrease in the percentage of MSFWs receiving staff-assisted services, from 71 percent in PY 2010 to 68 percent in PY 2011, this number continues to be commendable given the small decrease in Wagner-Peyser funds across the nation (0.20% less in PY 2011 than in PY 2010[footnoteRef:4]). [4:  Wagner-Peyser Allocations: http://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=3021 ] 

[bookmark: Job][bookmark: _Toc303087457][bookmark: _Toc314042093][bookmark: JobComplaint]
JOB SERVICE COMPLAINT SYSTEM

The Job Service Complaint System was established in response to the Judge Richey Court Order as a mechanism to handle complaints that involve allegations of employment-related violations of laws administered by WHD and OSHA.  Although the Job Service Complaint System was established primarily to provide farmworkers a place where they could safely and confidentially file complaints, this system is available for a broad range of employment-related violations. SWAs establish and maintain the JS Complaint System as a uniform way of accepting, investigating, resolving, and referring complaints and apparent violations of labor laws to enforcement agencies. The Job Service Complaint System is also available for the protection of U.S. workers, including MSFWs, who are referred to a job with an employer participating in the H-2A Temporary Agricultural Program and not hired, in violation of the requirement that employers first seek U.S. workers before hiring foreign workers through the program.  

Table 2 below provides the aggregate data for all complaints received by the SWAs through the Job Service Complaint System for the past four program years. The data indicate there was a 15 percent increase in MSFWS complaints in PY 2011 over PY 2010. It is interesting to note that there was an increase in MSFW complaints in three of ETA’s six regions, and in these three regions (Region 3, 4, and 6) we find many of the states with the highest MSFW activity, such as California, Texas, Florida, Georgia, Oregon, Washington, and Colorado. Combined, these same three regions received 568 of the 677 filed by MSFWs. 

Complaints accepted through the Job Service Complaint System are either resolved locally or referred to WHD, OSHA, or other enforcement agencies. The most common complaint continues to be the non-payment of wages. In some cases, the complaint representatives at the American Job Centers are able to work with employers to have the farmworkers paid immediately. However, when complaints cannot be resolved locally, these unresolved complaints are formally referred to a local district office of the WHD. Other types of complaints include violations of contracts and housing promised by farm labor contractors that were not provided. 
The state agency complaint specialist, usually the State Monitor Advocate, follows up with the responsible enforcement agency monthly regarding MSFW complaints and quarterly regarding non-MSFW complaints, and informs the complainants of the status of the complaints periodically. In order to facilitate these follow-up contacts and to strive toward quick resolution of complaints referred to WHD, the NMA continues to encourage SMAs to strengthen relationships with WHD’s district office managers, and also to encourage RMAs to work closer with the Regional Agricultural Coordinators from WHD. 
Regional and state annual summaries indicate that training on the Job Service Complaint System continues to be provided not just to Wagner-Peyser staff, but also to all the partners in the American Job Centers.  The NMA continues to encourage states to use the webinars that are archived at Workforce3one.org as a training tool for staff in the American Job Centers.[footnoteRef:5]      [5:  Complaint System-Resolving Complaints Webinar, Job Service Complaint System Webinar] 


	[bookmark: Monitoring]          TABLE 2:  Total Complaints Received by Job Service Offices
for Program Years 2008, 2009, 2010, and 2011

	Region[footnoteRef:6] [6:  States: Region 1-CT, MA, ME, NH, NJ, NY, PR, RI, VT
Region 2-DE, MD, PA, VA, WV
Region 3-AL, GA, FL, KY, MS, NC, SC, TN
Region 4-AR, CO, LA, MT, ND, OK, SD, WY, NM, TX, UT
Region 5-IA, IL, IN, KS, MI, MN, MO, NE, OH, WI
Region 6-AK, AZ, CA, HI, ID, NV, OR, WA   ] 

	PY
	Total
	MSFW
	Non-MSFW

	
	
	
	
	

	1
                     
	2008
	198
	1
	197

	
	2009
	215
	6
	209

	
	2010
	173
	52
	121

	
	2011
	120
	35
	85

	
	
	
	
	

	2
	2008
	6
	1
	5

	
	2009
	35
	12
	23

	
	2010
	50
	1
	49

	
	2011
	43
	18
	25

	
	
	
	
	

	3
	2008
	98
	23
	75

	
	2009
	112
	27
	85

	
	2010
	120
	47
	73

	
	2011
	198
	69
	129

	
	
	
	
	

	4
	2008
	1,857
	22
	1,835

	
	2009
	1,594
	74
	1,520

	
	2010
	1,960
	43
	1,917

	
	2011
	2,016
	65
	1,951

	
	
	
	
	

	5
	2008
	262
	43
	219

	
	2009
	183
	52
	131

	
	2010
	241
	63
	178

	
	2011
	178
	56
	122

	
	
	
	
	

	6
	2008
	1,281
	488
	793

	
	2009
	1,111
	518
	593

	
	2010
	968
	371
	597

	
	2011
	1,042
	434
	608

	
	
	
	
	

	National Totals
	2008
	3,702
	578
	3,124

	
	2009
	3,250
	689
	2,561

	
	2010
	3,512
	577
	2,935

	
	2011
	3,597
	677
	2,920


[bookmark: _Toc314042094][bookmark: _Toc303087458][bookmark: OFLC]Outreach to Migrant and Seasonal Farmworkers 

Each state agency must operate an outreach program in order to locate and to contact MSFWs who are not being reached by the normal intake activities conducted by the local offices[footnoteRef:7]. The goals of the outreach program are: to provide basic services where MSFWs work, live, or gather for recreational purposes; to inform MSFWs of the full array of services available at the American Job Centers; and, to provide needed supportive services and referral to other service providers. To this end, each state agency must develop an Agricultural Outreach Plan (AOP) setting forth numerical goals, policies and objectives, and describing the activities planned for providing services to the agricultural community, both to MSFWs and to agricultural employers. [7:  In this context, “local offices” refers to the offices funded by Wagner-Peyser funds and located in American Job Centers (also known as One-Stop Career Centers). ] 


During PY 2011, ETA issued Training and Employment Guidance Letter (TEGL) No. 21-11 providing options for states to have approved plans in place for Program Years (PY) 2012-2016 for the WIA and Wagner-Peyser Act, and for the AOP.  The AOP is an annual requirement that previously had been submitted as a separate plan and now is an integral component of the states’ Strategic WIA/Wagner-Peyser Plans.

The NMA provided technical assistance to SMAs and SWA staff in the last half of PY 2011 on the preparation of the plans. This technical assistance included working with SWA staff involved in the preparation of the overall WIA/Wagner-Peyser plans to explain the process of integrating the AOP into the state plan. The NMA also served as a subject matter expert for SMAs in the development of the AOPs, as well as reviewed and provided feedback on early drafts of the plans.     

In some states, the SWA is responsible for all outreach contacts, while in other states the contacts are made by the SWA and a “cooperating agency”, which in most cases is the organization operating the National Farmworker Jobs Program (NFJP) in the state. This collaboration on outreach activities takes place as a result of formal cooperative agreements or through informal agreements. In a few states, the NFJP grantees are responsible for all of the outreach contacts. 

Whether outreach to MSFWs is conducted by staff from the SWA or by NFJP grantees, outreach to MSFWs is conducted vigorously and passionately. Whether outreach takes place in the state with the biggest MSFW activity (California), or whether it takes place in America’s “First State” (Delaware), outreach contact numbers continue to increase every year. For instance in PY 2011, 298,459 MSFWs were contacted – 233,663 by SWA staff and another 64,796 by NFJP grantee staff. The NFJP contacts show a slight increase (2 percent) over last year’s reported contacts (Table 3). This may be due to the NMA’s continued encouragement and technical assistance to SMAs to develop cooperative agreements with the NFJP grantees that will capture more of the MSFW contacts made by the two agencies. 

Outreach contacts can be made one-on-one or in group settings, and sometimes in a “just-in time” approach, as was the case in Hawaii, when in one day, 59 MSFWs were contacted to offer them the full range of employment and training services after they were laid off from a macadamia orchard that closed permanently. 

Although nationally the numbers of MSFW contacts are very impressive, the numbers vary from state to state. For those SWAs that report low numbers of outreach contacts, the NMA will continue to provide technical assistance to improve their outreach programs. 


	TABLE 3:

	MSFW Outreach Contacts PY 2009

	SWA
	NFJP Contacts 
	Total 

	Contacts
	
	

	233,824
	42,067
	275,891

	85%
	15%
	 

	MSFW Outreach Contacts PY 2010

	SWA
	NFJP Contacts 
	Total 

	Contacts
	
	

	231,228
	59,177
	290,405

	80%
	20%
	 

	MSFW Outreach Contacts PY 2011[footnoteRef:8] [8:  LEARS Cumulative Report for PY 2011 (Attached) ] 


	SWA 
	NFJP Contacts 
	Total 

	Contacts
	
	

	233,663
	64,769
	298,459

	78%
	22%
	 



[bookmark: _Toc314042095]
State Monitor Advocates and Foreign Labor Certification Programs

The H-2A Temporary Agricultural Program allows agricultural employers who anticipate a shortage of domestic workers to bring nonimmigrant foreign workers to the U.S. to perform agricultural labor or services of a temporary or seasonal nature. 
In order to bring foreign workers to the U.S. to perform agricultural work, an employer must first demonstrate that there are not sufficient U.S. workers able, willing, and qualified to perform the work in the area of intended employment at the time needed and that the employment of foreign workers will not adversely affect the wages and working conditions of U.S. workers similarly employed. In order to test the domestic labor market, 75 to 60 days before the date of need, the employer is required to submit to the SWA a job order using the ETA Form 790, Agricultural and Food Processing Clearance Order, containing the material terms and conditions of employment that will be offered to all domestic applicants. These job orders ultimately become part of the Agricultural Recruitment System (ARS) through collaborative efforts between the SWAs, SMAS, and ETA’s Chicago National Processing Center (CNPC)—the SWAs approving the job orders, the SMAs ensuring that domestic workers are not adversely affected, and the CNPC approving the H-2A applications.[footnoteRef:9] [9:  H-2A Program website: http://www.foreignlaborcert.doleta.gov/h-2a.cfm ] 

 
DOL’s H-2A regulations issued in 2010 devolved the responsibility of accepting job orders to the SWAs. With these new regulations, SWAs now play a more critical role in accepting job orders from employers wishing to participate in the H-2A program.  As part of this role, SMAs continue to monitor the accuracy of information provided in job order submissions and to ensure that job requirements do not favor H-2A hires over local workers.   
 
An issue that continues to surface in some states is the “referral to hire” ratio, i.e. the proportion of individuals referred to employers to those referrals that are hired. In some cases, some of the MSFWs referred on H-2A job orders are not being hired by the employers. Federal regulations provide the means for SWAs to report these non-hires to WHD for resolution, since WHD is the enforcement agency that can institute appropriate administrative proceedings, including the recovery of unpaid wages. While most SWAs make referrals to WHD as a routine part of their policies and procedures, some SWAs do not refer these cases to WHD. The NMA will continue to work with SWAs that are not making referrals routinely to WHD to ensure that the rights of domestic workers are protected and to ensure that employers participating in the H-2A program comply with their responsibility of hiring these able, willing, and eligible domestic referrals.

[bookmark: WIA][bookmark: NFJP]In August 2011, the CNPC and ETA’s Office of Foreign Labor Certification (OFLC) provided in-person training to the statewide foreign labor coordinators and SMAs on the responsibilities of the SWAs when administering the foreign labor certification program, specifically the H-2A Temporary Agricultural Program. The training included topics on the Job Service Complaint System; acceptable language on H-2A job orders; housing inspections; and field visits. The NMA conducted the workshops on the Complaint System and assisted staff from the CNPC in conducting the workshop on the acceptable language on job orders.










AGRICULTURAL RECRUITMENT SYSTEM 

During PY 2011, SWAs were busy making referrals on not just H-2A job orders, but also on local non-criteria job orders, both through the use of the ARS.[footnoteRef:10] The ARS helps agricultural employers recruit qualified workers on a temporary or seasonal basis. Through the ARS, SWAs can systematically recruit and refer qualified workers from within the State and from other States when there is an anticipated shortage of workers. This system thereby assists agricultural employers in meeting their temporary and seasonal labor needs by matching farmworkers with agricultural jobs.  Wagner-Peyser staff in American Job Centers continue to market the ARS, and in some cases some employers are opting to place local job orders to meet their agricultural workforce needs.  Many states reported an increase in the number of MSFWs being referred on both types of job orders.   [10:  Non-criteria job orders are agricultural job orders place by employers through the Agricultural Recruitment System. Criteria job orders are job orders placed by employers that are planning to file an application for foreign temporary agricultural workers through the H-2A program.     ] 

[bookmark: _Toc303087459][bookmark: _Toc314042096]
FIELD CHECKS

SWAs conduct random, unannounced field checks at a significant number of agricultural worksites to which Job Service placements have been made through the ARS on both H-2A and non-H-2A related job orders. These field checks include visits to the worksite at a time when workers are there. During these visits, the SWAs consult with both the employees and the employer to determine and document whether wages, hours, working and housing conditions are as specified in job orders.

If during the course of these field visits the SWAs observe any violations, the SWAs must first attempt informal resolutions of these violations.  Out of the 759 field checks conducted, the SWAs reported 75 job orders found to have some type of violation. Out of the 75, the SWAs corrected 56 of these violations through informal process, and referred the other 19 violations to enforcement agencies.     

The Cumulative Report on Services to MSFWs for PY 2011 indicates that out of 8,399 job orders accepted, the SWAs only conducted 759 field checks.[footnoteRef:11]  This is 9 percent of all job orders accepted, while the performance standard is 25 percent.  The previous program year the percentage of field checks conducted was at 17 percent. A contributing factor for this drop may be the lack of trained SMAs in this activity. To this end, in December 2011, the NMA conducted a webinar training to SMAs and other state workforce staff on conducting field checks, and provided response and clarification to questions and comments.  Additionally during PY 2012, the NMA will encourage the RMAs to focus their technical and compliance assistance to those states not meeting the 25 percent threshold for the field checks.  [11:  20 CFR 653.503   Field checks] 




Partnerships for Serving Farmworkers

Partnerships among SWAs and NFJP grantees, as well as employers, farmworker-serving organizations, and others, continued to strengthen in PY 2011 to improve the coordination of services to MSFWs and to improve the protection of MSFWs. 

As reported in the Outreach section of this report, the number of MSFW outreach contacts conducted by the NFJP grantees continues to increase. This is evidence of more coordinated efforts between the SMAs and the NFJP grantees to reach out to more MSFWs. For instance, in Connecticut for the last seven years, the SWA has been very effective in developing a partnership with the New England Farm Workers Council, the NFJP grantee. This partnership is focused on collaboratively working towards enhancing services to local farm workers. Total outreach contacts increased in Connecticut from 574 in PY 2010 to 688 in PY 2011. To best meet and serve the needs of the farmworker community, more and more SMAs are establishing regular contacts with NFJP grantees, other farmworker organizations and agricultural employers and/or employer organizations in the regions. 

In some states, the SMAs and NFJP grantees are members of farmworker organizations that meet monthly to discuss how to serve MSFWs better and how to refer MSFWs to supportive services in the community. In Wisconsin for instance, the statewide foreign labor certification coordinator and the State Monitor Advocate conduct monthly policy meetings with the goal of increased coordination and data sharing, complaint tracking, and continued coordination with NFJP to better serve employers and farmworkers.

ETA’s regional offices periodically host forums that bring together both the SMAs and NFJP grantees in the regions. For instance, the theme for last year’s Region 6 forum in San Francisco was, “Improving Our System of Services to Farmworkers.” This forum focused on developing action plans and improving performance across the Region 6 communities in which the workforce system serves MSFWs. The agenda included discussions on how to engage employers in serving MSFWs; on program alignment; and on obtaining meaningful data to improve outcomes.  Participants also shared some best practices in serving MSFWs.   

Increased coordination between SMAs and NFJP grantees continued to be a focus for technical assistance throughout the year. At the National Monitor Advocate Annual Training held concurrently with MAFO in April 2012, the NMA conducted a workshop on SMA/NFJP collaboration, including training on how to develop cooperative agreements. Over thirty SMAs and over ten NFJP grantees attended the workshop.  A similar training was held at the Association of Farmworker Opportunity Programs National Conference in September.   
In Virginia, the SWA’s Rural Services Unit has primary responsibility for coordinating certain agency services to agricultural employers.  This unit also administers the foreign labor certification program for H-2A.  Inquiries from agricultural employers are answered on numerous issues, ranging from housing requirements to wage-related questions.  The Rural Services Unit also offers seminars for agricultural employers.  The goal of these presentations is to inform the participants of the numerous legal requirements in agricultural employment.

[bookmark: _Toc303087460][bookmark: _Toc314042097]Services to Employers

Although no pre-harvest meetings were held by ETA’s regional offices due to budget constraints, the NMA held a pre-harvest meeting with most RMAs and most SMAs at the National Monitor Advocate Training held concurrent with the MAFO National Conference in April 2012. ETA will continue to look for ways to hold and enhance these meetings to remain in compliance with federal regulations at 20 CFR 658.603(f) that require all RMAs to conduct pre-harvest meetings to review in detail the SWA’s capability for providing full services to MSFWs and to determine how best to serve agricultural employers in the upcoming season.

In many states, SMAs conduct meetings with local agricultural employers to determine the estimated number of workers they may require; the expected arrival time and duration of employment; changes in contract language; workers’ housing needs; and other related accommodations. These meetings also provide the opportunity for the SMAs and outreach workers to arrange for housing inspections with the employers.  In addition, the SMAs ensure that employers understand their rights and responsibilities under the law. 

Throughout the year, the SWAs and the SMAs also provide services to the agricultural employers in their states. One of the services that SWAs and SMAs offer to the agricultural employers is employer seminars. The attendance at these seminars can range from having 20 employers present, as was the case in Ohio, to having over 100 employers as was the case with the bi-state agricultural employer forum conducted by Arizona and California. These forums are an opportunity to provide agricultural employers current information with regards to OSHA, WHD, H-2A, immigration, and other topics that have an impact on agriculture.In Ohio, the SMA convened a grower and migrant advocate meeting with Immigration and Customs Enforcement (ICE) and Border Patrol to discuss ways to better work together.   The meeting resulted in ideas about how to be better informed of ICE and Border Patrol actions that would impact migrant workers and agricultural employers. 

   


CONCLUSION

August 2014 will mark the 40th anniversary of the signing of the Judge Richey Court Order. In its 13-page consent order, Judge Richey’s main substantive provision was that the defendants undertake “all necessary and appropriate action…to ensure the delivery of all Department of Labor manpower services, benefits, and protections…to migrant and seasonal farmworkers on a non-discriminatory basis”.  

Because of the efforts of dedicated SWA staff, SMAs, RMAs, as well National Farmworker Jobs Program grantees and other farmworker organizations, our nation’s MSFWs that either visit the American Job Centers, or are contacted by means of outreach efforts, are aware of and in most cases are taking advantage of the full range of employment and training services available to them as job and training seekers. 

The Monitor Advocate system will continue to ensure the delivery of services by the SWAs and American Job Centers to MSFWs, and that the protections afforded by Job Services regulations to MSFWs are being upheld, ensuring that the lives of MSFWs are enriched as a result of these efforts.   
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